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projected this form of government, yet he believes that the peoples and the 
governments they make are getting better slowly; that democracy is probably 
the only form of government in which progress of a permanent character can 
be made. He does in one passage stir one's imagination to the possibility of a 
return by the great majority of peoples who shall have become indifferent to an 
ideal of self government, to the plan of again committing to a few capables the 
conduct of affairs. But he evidently does not entertain the conception as practi- 
cally probable. 

Lord Bryce's real optimism is revealed in the last passage of his work, which 
is a summary of the gratifying improvement of conditions in the United States 
during the last fifty years. In the last paragraph of that passage he says : 

"No Englishman who remembers American politics as they were half a century 
ago, and who having lived in the United States, has formed an affection as well 
as an admiration for its people — what Englishman who lives there can do other- 
wise? — will fail to rejoice at the many signs that the sense of public duty has 
grown stronger, that the standards of public life are steadily rising, that demo- 
cracy is more and more showing itself a force making for ordered progress, 
true to the principles of liberty and equality from which it sprang." 

William H. Taft 
Yale University. 



Estates, Future Interests, and Illegal Conditions and Restraints in Illinois. By 
Albert M. Kales. Chicago, Callaghan & Company, 1920. pp. 948. 

Students of the law of Future Interests have come to look upon Mr. Kales as 
the heir of John Chipman Gray. No one in the country is better qualified to 
unravel the intricacies of remainders, executory interests, and conditions ; no 
one certainly could bring to the task greater learning or riper experience. To 
praise the high qualities of the new treatise in these respects would be a work 
of supererogation. It will be more serviceable to point out what are believed 
to be some defects of the book, and it is hoped that this will be more welcome 
to the vigorous and combative spirit of the author than stereotyped encomium. 

The book is a revision and considerable enlargement of the author's treatise 
on Conditional and Future Interests and Illegal Conditions and Restraints in 
Illinois, published in 1905. 

The additions consist of the historical introduction, covering about one eighth 
of the book, two chapters on principles of interpretation, four chapters on 
estates in possession, a title on adverse possession against reversioner and 
remainderman, and a title upon the inclusion of adopted children in gifts, — 
besides much material added to the topics treated in the earlier book. 

The limitation of the treatise to the law of Illinois accounts for the very 
meagre treatment or entire omission of subjects of great importance and interest. 
Thus, illegal and impossible conditions receive only four brief sections; the 
bearing of the limitation of successive estates on inheritance taxation is referred 
to only in one section (sec. 451), and a similarly inadequate treatment is accorded 
to the relative rights of life tenant and remainderman (sec. 399), nothing at all 
being said concerning the disposition of stock dividends. 

Is it a sufficient reason for this neglect that these subjects have had no or 
only little judicial attention in Illinois? Why then have we elaborate discus- 
sions of divesting contingencies, cross limitations, determination of classes, and 
powers, almost exclusively on the basis of English cases? Some of these topics 
are of little intrinsic importance, others based upon conditions and practices 
peculiarly English, while the omitted topics are of the greatest practical interest. 
The author does not appear to have mapped out his subject upon the basis of a 
comprehensive survey, but to have been guided by two factors, from a systematic 
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point of view curiously irrelevant: the one, the arrangement of Gray's Cases 
on Property (in volume V and part of volume VI) ; the other, the fact that the 
author had happened to write periodical articles upon certain subjects; to this 
latter circumstance we are indebted for the chapters on adverse possession, and 
adopted children. 

The title on adopted children suggests another observation. A large portion 
of the treatise is naturally given to the detailed consideration of Illinois cases. 
So far as these discuss or illustrate principles, they are instructive to the student 
of the subject in all common-law jurisdictions, especially in the light of the 
author's acute and discriminating comments; so far, however, as they deal 
simply with indifferent and petty controversies of construction, they add little 
even to the law of wills. 

Thus a considerable amount of space is given to the question whether under a 
limitation to the children of a person, adopted children can take. The Supreme 
Court of Illinois says no. This will seem to many persons good sense; the 
Massachusetts statute provides so expressly, and a poorly drawn section of the 
Illinois adoption act points to a legislative intent in the same direction. Mr. 
Kales argues at length and unconvincingly the other way. After reading his 
argument one turns rather instinctively to the report of the Illinois case, to find, 
in accordance with one's expectation, that Mr. Kales was counsel for the adopted 
child. One cannot help wondering what the doctrine of the book would have 
been, had Mr. Kales been retained by the other side. The whole controversy is 
of the slightest interest. 

The point needs to be emphasized, because Mr. Kales, above all other law 
writers, has insisted upon (and again does so in the preface to the book) the 
value of two features in teaching law: the close contact of the teacher and 
writer with active practice, and the concentration upon the law of one jurisdiction. 
The book is supposed to illustrate these advantages. If it claims to be a book 
merely for the use of the Illinois practitioner, all right and good ; but from the 
point of view of the students of the law — a constituency numerically much 
smaller, but who alone are interested in the subject as a whole — a large portion of 
the book is of extremely limited value ; even the Illinois student would spend his 
time unwisely in reading for educational purposes construction cases of the type 
here analyzed. 

Problems of construction — apart from the opportunity they afford for the 
display of forensic skill— have an interest of their own, but hardly if we accept 
the author's theory. His chapters on interpretation are the weakest in the book ; 
from the point of view of the general subject of the treatise they are certainly 
inadequate. The problems of future interests are as much problems of con- 
struction as problems of validity or of operation ; but so far as they are problems 
of construction they have very little to do with either verbal interpretation or 
with questions of intent or inducement. In the typical and important cases they 
are problems arising out of unforeseen contingencies for which the testator made 
no provision, and which the words chosen either do not fit at all, or in view of 
which the inherent ambiguity of language affords an opportunity for the exercise 
of judicial power. This phase of construction the author casually recognizes 
(sec. 148), but does not develop. It is in these cases that it is legitimate for 
courts to be controlled by policy, and for a law writer to urge considerations of 
policy. It is only on this basis that the question of the vesting of legacies ; the 
question: vested or contingent remainder; the questions of the determination 
of classes or of gifts over on contingencies that do not happen, permit of fruitful 
discussion. 

The English courts have preferred to treat construction as governed by the 
authority of precedent, apparently irrespective of considerations of policy, and 
their decisions are therefore not merely of slight value, but have to a considerable 
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extent been ignored in American jurisdictions. In the American courts, 
construction is much less bound by authority, but no theory has been developed, 
and Mr. Kales is content to state the result of the Illinois decisions, confining 
his comments to defects of reasoning and logic. This is valuable so far as it 
goes, but it does not go very far. 

The criticism thus offered goes to the plan of the book, not to its execution. 
The law of limitations, restraints, and conditions imposed upon property is one 
of the great fields of jurisprudence. The American law upon the subject is 
largely archaic, arbitrary, even unintelligible; it calls for statement in new 
terms, for legislative readjustments, for constructive effort in every direction 
which requires full command of the cases, but also a spirit of emancipation 
from case law. Only those who make this branch of the law their principal 
study can hope to master it, and to them we must look for leadership in reform. 
Such leadership we had a right to expect from Mr. Kales, and we are dis- 
appointed not to get it in this treatise. 

It is of course a legitimate ambition to write a practitioner's handbook of the 
first order, and that Mr. Kales has done. He has placed the profession under 
great obligation ; and in Illinois the treatise is sure to become a "book of 
authority." 



Ernst Freund 



University of Chicago. 



The Law of Damages and Compensation. By F. O. Arnold. Second Edition. 
London, Butterworth & Co., 1919. pp. lxxxvi, 408. 

That a second edition of this useful treatise has been called for so soon, 
in spite of the interruption of all intellectual and commercial activities caused 
by the war, is perhaps the best guarantee of the excellence of the work. The 
new edition adds a chapter dealing with the damages for infringement of copy- 
right, patent and trade mark, a section on damages for the tort of maintenance, 
and also a discussion of the Workmen's Compensation Act of 1917. Other 
war legislation has been ignored, as being ephemeral in its nature. Important 
cases decided since the first edition was published have of course been incor- 
porated in the second edition. 

Though we acknowledge the difficulties of presentation of a subject which has 
developed in such an empirical way as has the subject of Damages, nevertheless 
it would seem that the author has hardly made the most out of the possibilities 
of consecutive logical arrangement of his subject. The usual arrangement has 
been followed; namely, a presentation first of general principles, so far as these 
have been developed, followed by a discussion of the measure of damages in 
particular actions. But this "general part" occupies only a little more than ten 
per cent of the volume, whereas in the last revision of the other standard 
English text, by Mayne, almost thirty per cent of the book is devoted to this 
phase of the subject, while in our standard American text the ratio is forty per 
cent of the whole. The sub-topics of this part are identical with those in 
Mayne; namely, measures of damages, liquidated damages or penalty, and 
interest. 

It would seem, too, that since the subject of Damages is of comparatively 
modern growth more might be made of the historical development of that body 
of rules which has grown up since North, C. J., said that the "jury are the 
proper judges" of the measure of damage. If the cases are followed historically, 
we can observe this process of transfer from jury to court, from the facts 
of isolated cases to the rule of law, in course of development. The answer 
to this criticism may well be that the book is not designed primarily for students 
of law in general but rather for English practitioners. As a presentation of the 



